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ExA’s recommended amendment

Reason and Notes

Applicant’s Response

1. Article 10
Consentto
Transfer
benefits

Consent to transfer benefit of Order 10.—(1)
The undertaker may—

(a) transfer to another person (“the transferee”)
any or all of the benefit of the provisions of this
Order, including those relating to compulsory
acquisition, and such related statutory rights as
may be agreed between the undertaker and the
transferee; or

(b) grant to another person (“the lessee”) for a
period agreed between the undertaker and the
lessee any or all of the benefit of the provisions
of this Order, including those relating to
compulsory acquisition, and such related
statutory rights as may be so agreed.

(2) Where an agreement has been made in
accordance with paragraph

(1) references in this Order to the undertaker,
except in paragraph (3), include references to
the transferee or the lessee.

(3) The exercise by a person of any benefits or
rights conferred in accordance with any transfer
or grant under paragraph (1) is subject to the
same restrictions, liabilities and obligations as
would apply under this Order if those benefits or
rights were exercised by the undertaker.

(4) If the benefit of the provisions of this Order
relating to compulsory acquisition is transferred
or granted to a transferee or lessee pursuant to
this article and the transferee or lessee
exercises those powers then the undertaker is
liable to the transferee or lessee for any
compensation that is payable to another party
as a consequence of the exercise of those
powers by the transferee or lessee.

(5) The consent of the Secretary of State is
required for a transfer or grant under this article,
except where the transfer or grant is made to—

(a) National Highways Limited (company
number 09346363, whose registered office is at
Bridge House, 1 Walnut Tree Close, Guildford,
Surrey, GU1 4L2);

(b) Gigaclear Limited (company number
07476617, whose registered office is at Building
One, Wyndyke Furlong, Abingdon, Oxfordshire,
United Kingdom, OX14 1UQ) for the purposes
of undertaking Work Nos. 8, 9, 10 and 11;

No Change

Discussions on going between applicant and NH,
however the ExA are of the view that current
wording of the dDCO is satisfactory. The reason
given at the ISH4 by NH for not wishing to have
deemed permissions and correspondence going
to the wrong place in NH is not in the ExA view a
robust justification. Clear communication
structures should be agreed so the correct teams
have direct communication to ensure that the
Proposed Development can be progressed.

Noted and agreed.
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(c) Openreach Limited (company number
10690039, whose registered office is at Kelvin
House, 123 Judd Street, London, United
Kingdom, WC1H 9NP) for the purposes of
undertaking Work Nos. 27 to 34;

(d) Severn Trent Water Limited (company
number 02366686, whose registered office is at
Severn Trent Centre, 2 St John’s Street,
Coventry, CV1 2LZ) for the purposes of
undertaking Work Nos. 14 and 15;

(e) Wales & West Utilities Limited (company
number 05046791, whose registered office is at
Wales & West House, Spooner Close
Coedkernew, Newport, South Wales, NP10
8FZ) for the purposes of undertaking Work Nos.
16, 17, 18 and 35;

(f) National Grid Electricity Distribution (West
Midlands) PLC (company number 03600574,
whose registered office is at Avonbank, Walnut
Tree Close, Guildford, Surrey, GU1 4LZ);

(b) Gigaclear Limited (company number
07476617, whose registered office is at Building
One, Wyndyke Furlong, Abingdon, Oxfordshire,
United Kingdom, OX14 1UQ) for the purposes
of undertaking Work Nos. 8, 9, 10 and 11;

(c) Openreach Limited (company number
10690039, whose registered office is at Kelvin
House, 123 Judd Street, London, United
Kingdom, WC1H 9NP) for the purposes of
undertaking Work Nos. 27 to 34;

(d) Severn Trent Water Limited (company
number 02366686, whose registered office is at
Severn Trent Centre, 2 St John’s Street,
Coventry, CV1 2LZ) for the purposes of
undertaking Work Nos. 14 and 15;

(e) Wales & West Utilities Limited (company
number 05046791, whose registered office is at
Wales & West House, Spooner Close
Coedkernew, Newport, South Wales, NP10
8F2Z) for the purposes of undertaking Work Nos.
16, 17, 18 and 35;

(f) National Grid Electricity Distribution (West
Midlands) PLC (company number 03600574,
whose registered office is at Avonbank,

Feeder Road, Bristol, Avon, BS2 0TB) for the
purposes of undertaking Work Nos. 19 to 26; or

(g) Zayo Group UK Limited (company number
03726666, whose registered office is at 100
New Bridge Street, London, England, EC4V
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6JA) for the purposes of undertaking Work Nos.
12 and 13.

(6)

for consent under paragraph (4) fails to notify the
undertaker of its decision before the end of the
period of 28 days beginning with the date on
which the application was made, it is deemed to
have granted consent.

for consent under paragraph (4) fails to notify the
undertaker of its decision before the end of the
period of 42 days beginning with the date on
which the application was made, it is deemed to
have granted consent.

operation of the SRN, but also to ensure that the
ability to progress the design and completion of
the Proposed Development and that this is not
unduly delayed or prevented.

In seeking to try and ensure a balance between
these two competing elements the ExA consider
that in extending the time period for approval, but
in maintaining a deemed approval in the absence
of a decision a sensible time is created that
ensures there is a realistic prospect for the
decision to be made, and if appropriate
amendments sought during the period proposed
thus that a refusal should be less likely.

The ExA are not persuaded that NH position that
correspondence may get lost is justified. It is
imperative for all concerned that clear
communication routes are set out at the outset

2. Article 11 Street works Add To ensure that the appropriate approval is in The Applicant acknowledges the balance sought
Street place for undertaking works in a street and that to be drawn between deemed consent and the
works. 1. —(1)The. undertaker may, for the purposes (4)  The powers conferred by . the necessary safeguards are in place to do so. requisite notice period. Regardless, the

of the authorised development, enter on so paragraph (1) are not to be exercised Aopli . . .

T . pplicant is of the view that 28 days remains a
much of any of the streets as are within the without the consent of the street sufficient period to provide a response to the
Order limits and may— authority; bgllt su.(t:rlwwhccljgsent must not be relevant application. However, provided that a
(a) break up or open the street, or any unreasonably withneld. side agreement is entered into between the
sewer, drain or tunnel under it; (5)  If a street authority which receives Applicant and National Highways (who, in

an application for consent under practice, this Article applies to) which further
(b) tunnel or bore under the street; paragraph (4) fails to notify the governs this process, the Applicant accepts this
(c) place apparatus in the street; undertaker of its decision before the end change to 42 days.
(d) maintain apparatus in the street or change its ?g;hdeafeegﬁivfi:ﬁ tgzy:pt;ﬁg;?érr:ngggh For this specific article, the Applicant would note
position; and made, it is deemed to have granted that it cannot find a precedent for exercise of this
) o ’ power to be contingent on the approval of the
(e) execute any works requwed for, or incidental consent. street authority.
to, any works referred to in sub-paragraphs (a), (6)  Paragraphs (4) and (5) do not
(b), (c) and (d). apply where the undertaker is the street
(2) The authority given by paragraph authority for a street in which the works
. ) are being carried out
(1) is a statutory right for the purposes of
sections 48(3) (streets, street works and
undertakers) and 51(1) (prohibition of
unauthorised street works) of the 1991 Act.
(3) Subject to article 12 (application of the 1991
Act), the provisions of sections 54 to 106 of the
1991 Act apply to any street works carried out
under paragraph (1).
3. Article15 If a street authority which receives an application If a street authority which receives an application Itis important to ensure the ongoing safe The Applicant acknowledges the balance sought

to be drawn between deemed consent and the
requisite notice period. Regardless, the
Applicant is of the view that 28 days remains a
sufficient period to provide a response to the
relevant application. The Applicant would note
that in the vast majority of recent National
Highways Orders a period of 28 days has been
used. The Applicant would note in particular that
a 28 period was used in the A417 Missing Link
DCO 2022, where Gloucestershire County
Council were the other street authority in that
instance. However, provided that a side
agreement is entered into between the Applicant
and National Highways which further governs
this process, the Applicant accepts this change
to 42 days.

DCOs with 28 days deemed consent provision:

- The A1 in Northumberland - Morpeth to
Ellingham Development Consent Order

Planning Inspectorate Scheme Reference: TR010063
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for the project and that this can be monitored by 2024
both parties. - The A12 Chelmsford to A120 Widening

Development Consent Order 2024

- The A38 Derby Junctions Development
Consent Order 2023

- The A428 Black Cat to Caxton Gibbet Road
Development Consent Order 2022

- The A47 - A11 Thickthorn Junction
Development Consent Order 2022

- The A47 Blofield to North Burlingham
Development Consent Order 2022

- The A47 North Tuddenham to Easton
Development Consent Order 2022

- The A57 Link Roads Development Consent
Order 2022

- The M25 junction 10/A3 Wisley Interchange
Development Consent Order 2022

- The A47 Wansford to Sutton Development
Consent Order 2023

- The A303 (Amesbury to Berwick Down)
Development Consent Order 2023

DCOs with 42 days deemed consent provisions:

- The M25 junction 28 Development Consent
Order 2022

- The M3 Junction 9 Development Consent
Order 2024

Schemes promoted by local highway authorities:

- The Lancashire County Council (Torrisholme
to the M6 Link (A683 Completion of
Heysham to M6 Link Road)) Order 2013 —
28 days

- The Cornwall Council (A30 Temple to Higher
Carblake Improvement) Order 2015 — 28
days

- The Norfolk County Council (Norwich
Northern Distributor Road (A1067 to
A47(T))) Order 2015 — 28 days

- The Lake Lothing (Lowestoft) Third Crossing
Order 2020 — 28 days

- The Northumberland County Council (A1 —
South East Northumberland Link Road

Planning Inspectorate Scheme Reference: TR010063 Page 6 of 17
Application Document Reference: TR010063/APP/9.92
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(Morpeth Northern Bypass)) Development
Consent Order 2015 — no deemed consent
provision

4. Article 18
(7)

If a person who receives an application for
consent under paragraph (3) or approval under
paragraph (4)(a) fails to notify the undertaker of
a decision within 28 days of receiving an
application, that person is deemed to have
granted consent or given approval, as the case
may be.

If a person who receives an application for
consent under paragraph (3) or approval under
paragraph (4)(a) fails to notify the undertaker of a
decision within 42 days of receiving an
application, that person is deemed to have
granted consent or given approval, as the case
may be.

As Above

As per the above, see the below examples of
other Orders in relation to this particular article:

DCOs with 28 days deemed consent provisions:

- The A1 in Northumberland - Morpeth to
Ellingham Development Consent Order 2024

- The A12 Chelmsford to A120 Widening
Development Consent Order 2024

- The A38 Derby Junctions Development
Consent Order 2023

- The A428 Black Cat to Caxton Gibbet
Development Consent Order 2022

- The A47/A11 Thickthorn Junction
Development Consent Order 2022

- The A47 Blofield to North Burlingham
Development Consent Order 2022

- The A47 North Tuddenham to Easton
Development Consent Order 2022

- The A57 Link Roads Development Consent
Order 2022

- The M25 Junction 10/A3 Wisley Interchange
Development Consent Order 2022

- The M3 Junction 9 Development Consent
Order 2024 The A47 Wansford to Sutton
Development Consent Order 2023

- The A303 (Amesbury to Berwick Down)
Development Consent Order 2023

DCOs with 42 days deemed consent provisions:

- The M25 junction 28 improvements
Development Consent Order 2022

Schemes promoted by local highway authorities:

- The Lancashire County Council (Torrisholme
to the M6 Link (A683 Completion of Heysham
to M6 Link Road)) Order 2013 — no deemed
consent provision

- The Cornwall Council (A30 Temple to Higher
Carblake Improvement) Order 2015 — no
deemed consent provision

- The Norfolk County Council (Norwich Northern
Distributor Road (A1067 to A47(T))) Order
2015 — 28 days

- The Lake Lothing (Lowestoft) Third Crossing
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Order 2020 — 28 days

- The Northumberland County Council (A1 —
South East Northumberland Link Road
(Morpeth Northern Bypass)) Development
Consent Order 2015 - no deemed consent

provision
5. Article 20 If either the local highway authority or a street If either the local highway authority or a street As Above As per the above, see the below examples of
(6) authority which receives an application f_or authority which receives an application for other Orders in relation to this particular article:
consent under paragraph (4) fails to notify the . . . L
undertaker of its decision within 28 days of consent under paragraph (4) fails to notify the DCOs with 28 days deemed consent provisions:
receiving the application for consent, that undejrt.aker of its d.eci.sion within 42 days of - The A1 in Northumberland: Morpeth to
authority is deemed to have granted consent. receiving the application for consent, that Ellingham Development Consent Order 2024

authority is deemed to have granted consent. - The A12 Chelmsford to A120 Widening

Development Consent Order 2024

- The A38 Derby Junctions Development
Consent Order 2023

- The A428 Black Cat to Caxton Gibbet
Development Consent Order 2022

- The A47/A11 Thickthorn Junction
Development Consent Order 2022

- The A47 Blofield to North Burlingham
Development Consent Order 2022

- The A47 North Tuddenham to Easton
Development Consent Order 2022

- The A57 Link Roads Development Consent
Order 2022

- The M25 Junction 10/A3 Wisley Interchange
Development Consent Order 2022

- The M25 Junction 28 Development Consent
Order 2022

- The M3 Junction 9 Development Consent
Order 2024

- The A47 Wansford to Sutton Development
Consent Order 2023

The A303 (Amesbury to Berwick Down)
Development Consent Order 2023

Schemes promoted by local highway authorities:

- The Lancashire County Council (Torrisholme
to the M6 Link (A683 Completion of Heysham
to M6 Link Road)) Order 2013 — no deemed
consent provision

- The Cornwall Council (A30 Temple to Higher
Carblake Improvement) Order 2015 — no
deemed consent provision

- The Norfolk County Council (Norwich Northern

Planning Inspectorate Scheme Reference: TR010063 Page 8 of 17
Application Document Reference: TR010063/APP/9.92
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Distributor Road (A1067 to A47(T))) Order
2015 — 28 days

- The Lake Lothing (Lowestoft) Third Crossing
Order 2020 — 28 days

- The Northumberland County Council (A1 —
South East Northumberland Link Road
(Morpeth Northern Bypass)) Development
Consent Order 2015 - no deemed consent
provision

end of that period.

(a) no notice to treat is to be served under Part
1 of the 1965 Act as modified by article 27
(modification of Part 1 of the 1965 Act); and

6. Article 23 23.—(1) After the end of the period of 5 years
Time beginning on the day on which this Order is
Limit for made—
exercise
of
authority
to
acquire (b) no declaration is to be executed under
land section 4 (execution of declaration) of the
compuls 1981 Act as applied by article 28 (application
orily of the 1981 Act).

(2) The authority conferred by article 31
(temporary use of land for carrying out the
authorised development) ceases at the end of
the period referred to in paragraph (1), except
that nothing in this paragraph prevents the
undertaker from remaining in possession of land
after the end of that period, if the land was
entered and possession was taken before the

23.—(1) After the end of the period of 2
years 6 months beginning on the day on
which this Order is made—

(a) no notice to treat is to be served under Part
1 of the 1965 Act as modified by article 27
(modification of Part 1 of the 1965 Act); and

(b) no declaration is to be executed under
section 4 (execution of declaration) of the 1981
Act as applied by article 28 (application of the
1981 Act).

(2) The authority conferred by article 31
(temporary use of land for carrying out the
authorised development) ceases at the end of
the period referred to in paragraph (1), except
that nothing in this paragraph prevents the
undertaker from remaining in possession of land
after the end of that period, if the land was
entered and possession was taken before the
end of that period.

Substitute 2 years 6 months for 5 years. The
ExA is of the view that the certainty of the
funding for compulsory acquisition relies upon

the HIF funding being in place. This is of itself is
currently time limited to the end of 2027.

While we have indicated a 2 year 6 month
window as opposed to the 5 years, on the
assumption the SoS makes a positive decision
to grant the DCO in June 2025, the date
currently anticipated for a decision, if the SoS
agrees that the CA funding relies upon the HIF
funding should the decision be delayed, logically
the period should be shortened, unless there is
evidence the HIF funding has been extended, or
an alternate robust funding stream is in place.

The Applicant considers that the period of 2
years and 6 months is unduly restrictive as it
does not allow for an extension to the HIF
funding. A three year implementation period
balances the impact to affected persons (ie
limiting the period within which a property is
blighted) against the public benefit of the
Scheme (giving sufficient time for land to be
acquired and the scheme proceeding).

Key to this consideration is that the Applicant
would not be required to acquire all land
interests at the outset of the Scheme and may
wish to stage its acquisition to ensure land is
acquired only when needed at that stage in the
Scheme. This has clear benefits in reducing the
amount of time land is left fallow or abandoned
awaiting use for the Scheme and equally
enables affected persons to remain on and use
their land for a longer period. Having a set
period of 3 years which would likely run from
June 2025 — June 2028 would coincide with the
likely build timetable of the Scheme, taking into
account the possibility of a limited period of
delay.

The implementation period for CPOs was set at
three years from the Compulsory Purchase Act
1965. It has clearly been an established
principle that 3 years adequately balances the
impact on affected persons with the need for
flexibility within the Order.

The Applicant notes that whilst the Planning Act
2008 did specifically remove the applicability of
section 4, Compulsory Purchase Act 1965 on
any DCOs containing compulsory purchase
powers, the public law considerations that have
been in place since at least 1965 are still
relevant and would support a three year
implementation period. Indeed, the usual result
of disapplying section 4 is that a longer period is
given.

The Applicant does not consider that the current
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contractual arrangements around funding
should limit the implementation period by the
extent suggested. It should be noted that in
cases where the applicant is a private developer
often the funding arrangements are not secured
with an absolute degree of certainty, and indeed
may well have hidden availability periods which
are not always disclosed. This does not usually
result in a shorter period. In this case it remains
a clear possibility that the HIF funding period

will be extended and the Applicant considers
that the DCO should reflect this.

Notwithstanding that the Applicant remains of the
position that 5 years is an appropriate period, the
Applicant considers that replacement with 3
years would not place some undue pressure on
affected persons beyond that of a normal Order
and, provided this is the minimum period, would
provide an appropriate period for implementation.

The Applicant is also mindful that any delay to a
grant of the Order would likely result in the
Applicant having to seek an extension of the
funding availability period outside of Homes
England delegated authority to ensure this
aligned with a construction programme that might
have been pushed as a result. The Applicant is
keen to avoid this.

In any event, the Applicant would refer to the
example of Manston Airport where a much more
reduced implementation period for compulsory
purchase was granted by the Secretary of State.
The Applicant would argue that if a period is to
be granted at less than five years then it is
reasonable that there are protections against the
event of judicial review and legal challenge.

As a result the Applicant would request that the
following wording is used:

23.—(1) After the start date—

(a) no notice to treat is to be served under Part 1
of the 1965 Act as modified by article 27
(modification of Part 1 of the 1965 Act); and

(b) no declaration is to be executed under
section 4 (execution of declaration) of the 1981
Act as applied by article 28 (application of the
1981 Act).

(2) The authority conferred by article 31
(temporary use of land for carrying out the
authorised development) ceases at the end of
the period referred to in paragraph (1), except
that nothing in this paragraph prevents the

Planning Inspectorate Scheme Reference: TR010063 Page 10 of 17
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undertaker remaining in possession of land after
the end of that period, if the land was entered
and possession was taken before the end of that
period.

(3) For the purposes of this article “the start date”
means the later of:

(a) the end of the period of three calendar year
beginning on the day after the period for legal
challenge in section 118(c) (legal challenges
relating to applications for orders granting
development consent) of the 2008 Act expires; or

(b) the final determination of any legal challenge
under section 118 of the 2008 Act.

7. Requireme
nt9
Archaeolog

y

9.—(1) In order to be included in the EMP (2nd
iteration) pursuant to paragraph 3(2)(e)(viii) of
this Schedule, the archaeological management
plan, must reflect the investigation and mitigation
measures included in chapter 11 (cultural
heritage) of the environmental statement, the

EMP (1St iteration), and must include provision
for site- specific archaeological project designs
for each area and each phase where necessary,
and have been prepared in consultation with the
relevant planning authority, county planning
authority, the strategic highway authority, Historic
England and the County Archaeologist and have
been submitted to and approved in writing by the
Secretary of State.

(2) The authorised development must be carried
out in accordance with the archaeological
management plan and where relevant the site
specific archaeological project designs referred
to in sub-paragraph (1) unless otherwise agreed
in writing by the Secretary of State.

(3) A programme of archaeological reporting,
post excavation and publication required as part
of the archaeological management plan and
where relevant the site specific archaeological
project designs referred to in sub-paragraph (1)
must be prepared in consultation with the County
Archaeologist and implemented within a
reasonable timescale and deposited with the
Historic Environment Record of the relevant
planning authority within two years of the date of
completion of the authorised development or such
other period as may be agreed in writing by the
relevant planning authority.

(4) Any archaeological remains not previously
identified which are revealed when carrying

9.—(1) In order to be included in the EMP (2nd
iteration) pursuant to paragraph 3(2)(e)(viii) of
this Schedule, the archaeological management
plan, must accord with the investigation and
mitigation measures included in chapter 11
(cultural heritage) of the environmental
statement, the EMP (1st iteration), and must
include provision for site-specific archaeological
project designs for each area and each phase
where necessary, and have been prepared in
consultation with the relevant planning authority,
county planning authority, the strategic highway
authority, Historic England and the County
Archaeologist and have been submitted to and
approved in writing by the Secretary of State.

(2) The authorised development must be carried
out in accordance with the archaeological
management plan and where relevant the site
specific archaeological project designs referred
to in sub- paragraph (1) unless otherwise agreed
in writing by the Secretary of State.

(3) A programme of archaeological reporting,
post excavation and publication required as part
of the archaeological management plan and
where relevant the site specific archaeological
project designs referred to in sub- paragraph (1)
must be prepared in consultation with the County
Archaeologist and implemented within a
reasonable timescale and deposited with the
Historic Environment Record of the relevant
planning authority within two years of the date of
completion of the authorised development or
such other period as may be agreed in writing by

Replace ‘reflect’ with ‘accord with’.

The ExA is of the view this is a more precise
description of what might be expected to be
undertaken and is more likely to be a form of
words which would be enforceable.

The Applicant accepts this amendment and will
update its DCO accordingly.
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out the authorised development must be—

(a) retained in situ and reported to the County
Archaeologist as soon as reasonably practicable;
and

(b) subject to appropriate mitigation as set out
in the archaeological management plan referred
to in sub- paragraph (1).

(5) No construction operations are to take place
within 10 metres of the remains referred to in
sub-paragraph

(4) for a period of 14 days from the date the
remains are reported to the County Archaeologist
under sub- paragraph (4) unless otherwise agreed
in writing by the Secretary of State.

ExA’s recommended amendment

the relevant planning authority.

(4) Any archaeological remains not previously
identified which are revealed when carrying out
the authorised development must be—

(a) retained in situ and reported to the County
Archaeologist as soon as reasonably practicable;
and (b) subject to appropriate mitigation as set
out in the archaeological management plan
referred to in sub-paragraph (1).

(5) No construction operations are to take place
within 10 metres of the remains referred to in
sub-paragraph (4) for a period of 14 days from
the date the remains are reported to the County
Archaeologist under sub- paragraph (4) unless
otherwise agreed in writing by the Secretary of
State.

Reason and Notes

Applicant’s Response

8. New Building and construction materials - highways | To ensure that the materials used are The Applicant accepts these additional
Requireme (1) No part of th thorised devel tis t complimentary to and cognisant of the local requirements and will amend its dDCO
nts 16 and part of the authorised development Is 1o context, and that the design vision of the scheme accordingly.
17 for commence uni wrltte_n details of the materlals o is met, and suitable for a project of national

be used for the surfacing of the new highway and . ’
approval of : importance.
materials the aQJacent cycleway and footwa!y have been _ _
submitted to and approved in writing by the SoS The current Landscaping Requirement No.5 (d)
following consultation with the relevant planning stipulates a need to specify hard surfacing
authority. materials but this would not deal with the
. . structures, cycleways etc. NPS NN in settin
(2) The d'eta|ls Sme'Ft(.ad under sub-paragraph_ criteria for ‘Gyood Dgsign’ states at para ’
(1) must include provision for the use of low noise
road surfacing materials on the highway. 4.32 “Scheme design will be a material
. . consideration in decision making” and the SoS
f)z)tzi?nzu:r?:ﬁ:’iﬂ:;;egoppprp:g dmuuns;ebreszirrled needs to be satisfied that national networks “are
sustainable and as aesthetically sensitive, durable,
paragraph (1). adaptable and as resilient as they can reasonably
Building and construction materials - be.”
structures
(1) No part of the authorised development is to
commence until written details of the building
materials to be used for the external facings of all
structures, including bridges, retaining walls and
culvert sides and headwalls, have been
submitted to and approved in writing by the SoS
following consultation with the relevant planning
authority.
(2) The authorised development must be carried
out using the materials approved under sub
paragraph (1).
9. Requireme 16. With respect to any requirement which 18. With respect to any requirement which Renumber 16 to 18 to reflect additional As above.

Planning Inspectorate Scheme Reference: TR010063
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ExA’s recommended amendment

Reason and Notes

Applicant’s Response

nt 16 requires the authorised development to be requires the authorised development to be carried Requirements proposed to be added
Approvals carried out in accordance with the details out in accordance with the details approved under
and approved under this Schedule, the approved this Schedule, the approved details are taken to
amendmen | details are taken to include any amendments that include any amendments that may subsequently
ts to may subsequently be approved or agreed in be approved or agreed in writing by the Secretary
approved writing by the Secretary of State. of State.
details
10. Wales and Protective Provisions — ExA awaiting final No response.
W?.S‘.t comments from parties following revisions
Utilities introduced at D7
1. National Protective Provisions — ExA awaiting final No response
Grid comments from parties following revisions
Electricity introduced at D7
Distributio
n (West
Midlands)
plc
12. Sever Protective Provisions — ExA awaiting final No response
n comments from parties following revisions
Trent .
Wate introduced at D7
r
13. BT Protective Provisions — ExA awaiting final No response
Openre comments from parties following revisions
Ei(::ited introduced at D7
14.
Part 3
Forthe
Protectio
n of
National
Highway
s
15. Interpretati 21 (2) (1) () such other information as is required by Delete repeated full stop at the end of the The Applicant accepts this amendment and will
on 21 (1) such other information as is required by National Highways to be used to update all paragraph update its DCO accordingly.
} ) relevant databases and to ensure compliance with
National Highways to be used to update all National Highway’s Asset Data Management
relevant databases and to ensure compliance Manual as is in operation at the relevant time.
with National Highway’s Asset Data Management
Manual as is in operation at the relevant time..
16. Prior 25 (7) (c) (c) shall be deemed to have been approved if Replace two months with 42 days for The Applicant accepts this amendment and will
Approvals (c) shall be deemed to have been approved if neither given nor refused within 42 days of the consistency of time period with other articles update its DCO accordingly.
and neither given nor refused within 2 months of the receipt of the information for approval or, where
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Text as set out in draft DCO revision 6 [REP7-
002]

receipt of the information for approval or, where
further particulars are requested by National
Highways within 2 months of receipt of the
information to which the request for further
particulars relates;

ExA’s recommended amendment

further particulars are requested by National
Highways within 42 days of receipt of the
information to which the request for further
particulars relates

Reason and Notes

Applicant’s Response

(1) Any difference under this Part of this
Schedule may be referred to and settled by a
single independent and suitable person who
holds appropriate professional qualifications and
is a member of a professional body relevant to
the matter in dispute acting as an expert, such
person to be agreed by the differing parties or, in
the absence of agreement, identified by the
President of the Institution of Civil Engineers.

(2)  On notification by either party of a dispute,
the parties must jointly instruct an expert within
14 days of notification of the dispute.

(3)  All parties involved in settling any

(1) Any difference under this Part of this Schedule
may be referred to and settled by a single
independent and suitable person who holds
appropriate professional qualifications and is a
member of a professional body relevant to the
matter in dispute acting as an expert, such
person to be agreed by the differing parties or, in
the absence of agreement, identified by the
President of the Institution of Civil Engineers.

(2)  On notification by either party of a dispute,
the parties must jointly instruct an expert within
14 days of notification of the dispute.

(3)  All parties involved in settling any

17. Indemnity 35.—(1) The undertaker fully indemnifies 35.—(1) The undertaker fully indemnifies National Full stop added at the end of paragraph. The Applicant accepts this amendment and will
35. National Highways from and against all costs, Highways from and against all costs, claims, update its DCO accordingly.
claims, expenses, damages, losses and liabilities expenses, damages, losses and liabilities
suffered by National Highways arising from the suffered by National Highways arising from the
construction, maintenance or use of the specified construction, maintenance or use of the specified
works (including under Part 1 of the Land works (including under Part 1 of the Land
Compensation Act 1973) or exercise of or failure Compensation Act 1973) or exercise of or failure
to exercise any power under this Order within 14 to exercise any power under this Order within 14
days of demand save for any loss arising out of days of demand save for any loss arising out of
or in consequence of any negligent act or default or in consequence of any negligent act or default
of National Highways provided always that of National Highways provided always that
National Highways has taken reasonable steps to National Highways has taken reasonable steps to
mitigate such loss to minimise all costs, claims mitigate such loss to minimise all costs, claims
expenses, damages, losses and liabilities so far expenses, damages, losses and liabilities so far
as possible. National Highways must provide full as possible.
and sufficient deta|l.s of the particulars and National Highways must provide full and sufficient
quantum of any claim to the undertaker as soon . .
. ) . details of the particulars and quantum of any
as possible following receipt and shall not settle . .
i . : o claim to the undertaker as soon as possible
any claim without first giving the undertaker the . . .
tunity t ( q following receipt and shall not settle any claim
opportunity to commen or.1 any propose without first giving the undertaker the opportunity
settlement and National Highways shall have
) to comment on any proposed settlement and
proper regard to any representations made by . .
National Highways shall have proper regard to
the undertaker .
any representations made by the undertaker.
18. Expert 38.—(1) Article 46 (arbitration) of the Order does 38.—(1) Article 46 (arbitration) of the Order does Full stop added at the end of the paragraph The Applicant accepts this amendment and will
Determinati | not apply to this Part of this Schedule. not apply to this Part of this Schedule. update its DCO accordingly.
on 38
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difference must use best endeavours to do so
within 21 days from the date that an expert is
appointed.

(4)  The expert must—

(@) invite the parties to make submission to
the expert in writing and copied to the other party
to be received by the expert within 7 days of the
expert’'s appointment;

(b)  permit a party to comment on the
submissions made by the other party within 7
days of receipt of the submission;

(c) issue a decision within 7 days of receipt of
the submissions under sub- paragraph (b); and

(d)  give reasons for the decision.

(5)  Any determination by the expert is final
and binding, except in the case of manifest error
in which case the difference that has been
subject to expert determination may be referred
to and settled by arbitration under article 46
(arbitration).

(6) The fees of the expert are payable by the
parties in such proportions as the expert may
determine or, in the absence of such
determination, equally

ExA’s recommended amendment

difference must use best endeavours to do so
within 21 days from the date that an expert is
appointed.

(4)  The expert must—

(@) invite the parties to make submission to
the expert in writing and copied to the other party
to be received by the expert within 7 days of the
expert’'s appointment;

(b)  permit a party to comment on the
submissions made by the other party within 7
days of receipt of the submission;

(c) issue a decision within 7 days of receipt of
the submissions under sub-paragraph (b); and

(d)  give reasons for the decision.

(5) Any determination by the expert is final and
binding, except in the case of manifest error in
which case the difference that has been subject
to expert determination may be referred to and
settled by arbitration under article 46 (arbitration).

(6) The fees of the expert are payable by the
parties in such proportions as the expert may
determine or, in the absence of such
determination, equally.

Reason and Notes

Applicant’s Response

19.

Security
39

Security 39.

—(1) The specified works must not commence
until—

(@)

the undertaker procures that the specified works
are secured by a bond from a bondsman first
approved by National Highways in the agreed
form between the undertaker and National
Highways to indemnify National Highways
against all losses, damages, costs or expenses
arising from any breach of any one or more of the
obligations of the undertaker in respect of the
exercise of the powers under this Order and the
specified works under the provisions of this Part
of this Schedule provided that the maximum
liability of the bond must not exceed the bond
sum; and

(b)

In light of response from Applicant to funding
uncertainty and Applicant’s response post
hearing [REP4- 037]

The ExA is of the view that certainty is needed
that the SRN is protected and that the potential
safety implications of a scheme being
commenced, but either being incomplete or a
default position arising is avoided.

In the ExA view the lack of certainty for the
funding for the whole project leaves there a
potential for work to commence and a default
situation to arise. The ExA remain of the view
that the safety of the SRN must be an underlying
principle, and the bond will assist in assuring this
is secured.

The EXA recognise this may be overcome in
another way if the Applicant and NH can come to
an agreement by another means, but at the

The Applicant considers that the Notice to
Proceed mechanism being discussed with
National Highways is sufficient to protect
National Highways without the obligation for a
bond to be triggered automatically.

However, in the absence of agreement with
National Highways, if the ExA considers that a
security is required, the Applicant would request
that the suggested provision be amended as
follows:

—(1) The specified works must not commence
until—

(@)

the undertaker procures that the specified works
are secured by a bond from a bondsman first
approved by National Highways in the agreed
form between the undertaker and National
Highways to indemnify National Highways
against all losses, damages, costs or expenses

Planning Inspectorate Scheme Reference: TR010063
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ExA’s recommended amendment

Reason and Notes

Applicant’s Response

the undertaker has provided the cash surety which
may be utilised by National Highways in the event of
the undertaker failing to meet its obligations to make
payments under paragraph 9 or to carry out works
the need for which arises from a breach of one or
more of the obligations of the undertaker under the
provisions of this Part of this Schedule.

current time this is the ExA view.

arising from any breach of any one or more of the
obligations of the undertaker in respect of the
exercise of the powers under this Order and the
specified works under the provisions of this Part
of this Schedule provided that the maximum
liability of the bond must not exceed the bond
sum; and

(b)

the undertaker has provided the cash surety which
may be utilised by National Highways in the event
of the undertaker failing to meet its obligations to
make payments under paragraph 9 or to carry out
works the need for which arises from a breach of
one or more of the obligations of the undertaker
under the provisions of this Part of this Schedule or
a combination of bond and cash surety.

A definition of ‘bond sum’ is also required. The
Applicant would suggest:

“bond sum” means the sum equal to the cost of
carrying out of the specified works or such other
sum as agreed between the undertaker and
National Highways.

Planning Inspectorate Scheme Reference: TR010063
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